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GOVERNMENT EFFORTS TO INCREASE WAGES WILL INCREASE PRESSURE 
ON EMPLOYER PAYROLLS 

HR professionals can expect increased payroll costs due to regulatory actions by the Biden Administration, 
and workers will continue to advocate for more pay as inflation persists. The Department of Labor (DOL) is 
expected to release final regulations altering the federal requirements governing worker classification and 
overtime compensation which will increase wages for some workers and costs for employers. 

The Big Picture: DOL is poised to issue final regulations replacing the current federal “core factors” test 
for worker classification — which assigned significant weight to the worker’s nature and degree of control 
over their work and a worker’s opportunity for profit or loss — with a “totality of circumstances” test. The 
proposed test would assign equal weight to a list of stated factors: the degree of permanence; whether the 
work is integral to an employer’s business; the respective investments of the worker and the employer; and 
a worker’s skill and initiative. The amended test is predicted to lead to more workers being classified as 
employees rather than independent contractors. 

DOL is also updating federal overtime regulations and is expected to limit further the existing overtime 
exemptions rule by both increasing the current salary threshold ($35,568) and restricting which employees 
can be classified as bona fide executive, administrative and professional employees. Because more workers 
would be classified as employees and overtime eligibility would increase, employers should expect greater 
payroll costs following the implementation of DOL’s regulatory actions. 

HR professionals may find some relief from an unexpected source — state pay disclosure laws. Increasingly, 
economic evidence from jurisdictions with pay disclosure requirements has found that these laws increase 
pay compression by reducing the bargaining power of highly compensated workers. Reducing the earnings 
of highly compensated workers has the dual effect of increasing pay equity by bringing the compensation of 
these workers in line with organizational pay bands and reducing inflationary pressure on wages overall. In 
2023, it is likely that state legislatures will follow the lead of jurisdictions like California, Colorado, Washington 
State, New York State and New York City, which have passed legislation that requires employers to post a 
position’s salary range in any job posting.

SIGNIFICANT REGULATORY ACTION BY FTC, EEOC AND NLRB WILL 
IMPACT HR LEADERS
The Equal Employment Opportunity Commission (EEOC) will likely have a Democratic majority for the first 
time since 2019, potentially increasing rulemaking, guidance and enforcement actions. 

The Big Picture: The Federal Trade Commission (FTC) has embarked on an ambitious rulemaking project 
that would ban the use of non-compete agreements for any employer and any worker (including employees, 
independent contractors and others). In addition to the broad definition of worker, the proposed regulation 
defines non-compete agreements broadly by including any agreement that may have “the effect of 
prohibiting the worker from seeking or accepting employment with a person or operating a business after 
the conclusion of the worker’s employment with the employer.” If the FTC moves forward with this approach, 
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EMPLOYERS AND HR PROFESSIONALS WILL CONTINUE NAVIGATING AN 
EVOLVING STATE POLICY LANDSCAPE
With significant federal legislation less likely under divided government, a considerable number of policies 
affecting employers have been introduced and implemented at the state and local levels. Policies such as 
paid leave, predictive scheduling and minimum wage standards have been enacted by state legislatures or 
local governmental bodies in recent years. 

The Big Picture: The state-level regulation of artificial intelligence (AI) and its use in employment decisions 
is also likely to continue. Legislation related to AI will most likely focus on audits of current AI systems used 
by employers to help make employment decisions and on attaching liability to employers if the system is 
found to be discriminatory.  

There may also be continued state action along the lines of a California law that created an “industry 
council” with delegated legislative authorities to institute industry-wide requirements regarding pay, hours 
worked, training and safety standards for the “fast-casual” dining industry. 

Illinois recently enacted an amendment to the state constitution that enshrines the right to collectively 
bargain wages, hours and working conditions. This effort may be replicated in other states.

it will place in jeopardy the ability of HR practitioners to require the repayment of education or training 
benefits or to use nondisclosure and non-solicitation/non-servicing clauses. If the proposed rule is finalized, 
the FTC authority to issue such a regulation will be scrutinized by the courts; and the courts will likely 
weigh whether the FTC has a clear congressional mandate to issue rules governing “unfair methods of 
competition” and/or a clear authorization from Congress to issue such sweeping regulations. 

In addition to more frequent EEOC enforcement actions, employers should anticipate potential federal 
regulatory action related to the use of automated or tech-based hiring systems and the reinstatement of 
pay-data reporting requirements under EEO-1 Component 2. After a lengthy court battle with advocacy 
groups, the EEOC issued pay data collection via EEO-1 forms for fiscal years 2017 and 2018. The Commission 
refused to renew the collection request in 2019 and indicated that it could institute pay data collection 
through separate rulemaking in the future. Employers should anticipate greater federal scrutiny of their 
compensation practices and ensure they are well prepared to comply with any new pay disclosure 
requirements.

The National Labor Relations Board (NLRB) will also continue to advance rulemaking and legal standards 
designed to ease the union election and recognition process. The NLRB will actively explore opportunities 
to bring litigation against employers accused of inhibiting the efforts of workers to organize. 

EMPLOYERS WILL CONTINUE TO FACE A TIGHT LABOR MARKET DESPITE 
A POTENTIAL RECESSION 
While economic activity is projected to slow in 2023, competition for workers is likely to persist due to 
the continued aging of the U.S. workforce and absence of significant immigration reform. Worker pay 
expectations may continue to rise with inflation, even in the face of an economic downturn and increased 
layoffs.

The Big Picture: While the prime-aged employment-to-population ratio (the percentage of individuals aged 
25-54 in the workforce) has largely rebounded, overall labor force participation remains well below its pre-
pandemic high. This is driven in part by a sharp decrease in labor force participation by individuals aged 
65 and over. Federal Reserve Chair Jay Powell recently stated that “retirements in excess of what would 
have been expected from population aging alone … account[ed] for more than 2 million of the 3 1/2 million 
shortfall in the labor force.” 

https://fred.stlouisfed.org/series/EMRATIO
https://fred.stlouisfed.org/series/EMRATIO
https://fred.stlouisfed.org/series/LNU02375379
https://www.brookings.edu/events/federal-reserve-chair-jerome-powell-the-economic-outlook-and-the-labor-market/
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CHANGES TO HEALTH CARE AND PAID LEAVE BENEFIT REQUIREMENTS 
WILL INCREASE EMPLOYER COSTS
The affordability and governance of employer-provided health benefits are likely to come under closer 
scrutiny at both the state and the federal levels, with Michigan and Minnesota poised to join the 11 states and 
the District of Columbia with existing paid family and medical leave mandates. 

The Big Picture: With mental health receiving greater attention, DOL has announced its intention to revisit 
regulations of the Mental Health Parity and Addiction Equity Act related to all insurance plans and employee 
wellness plans. The IRS, as required by the Affordable Care Act, will revise the definition of “affordability” 
for minimum essential coverage. In 2023, the percentage affordability benchmark is set to drop significantly 
from 9.61% to 9.12%, increasing employer financial responsibility. While core inflation is exceeding inflation in 
the health care industry, it is unclear if this trend will persist. 

With the Supreme Court declining to hear ERISA Industry Committee v. the City of Seattle, Washington, for 
which SHRM joined an amicus brief, states and localities are likely to extend “play-or-pay” laws. These laws 
subject all employers, including self-insured employers that would otherwise receive Employee Retirement 
Income Security Act (ERISA) preemption, to state or local affordability and coverage requirements. The 
weakening of ERISA preemption may also interact with potential state action on family planning in response 
to the Dobbs v. Jackson Women’s Health decision. In Michigan and Minnesota, Democrats won total control 
of state government, increasing the likelihood that these states will require employers to offer workers some 
form of paid leave. 

Workers with caregiving responsibilities see an immediate decrease in the probability of employment 
following the start of their caregiving responsibilities, with men more likely to leave the labor force 
permanently. While an increase in unemployment would typically result in the slackening of the labor market, 
the accrual of excess savings by workers over the pandemic may enable displaced workers to be more 
selective in their job search process.  

The Biden Administration could use the immigration system to alleviate some of the decline in labor force 
participation. Nonetheless, the persistence of a tight labor market could discourage the creation of income-
support programs like the Paycheck Protection Program, which was created in response to pandemic-
induced recession. Employers should continue to develop and deepen their collaboration with education 
and training providers to ensure they have access to qualified talent.

https://www.supremecourt.gov/DocketPDF/21/21-1019/214553/20220218144417465_21-1019 Amici Brief.pdf
https://cfsrdrc.wisc.edu/files/working-papers/W120-12_Maestas.Messel.Truskinovsky_FinalPaper_9.16.21-(1).pdf
https://www.axios.com/2022/10/31/pandemic-excess-savings-consumers

